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7th Floor

1501 M Street, NW

Washington, DC  20005

Phone: (202) 466-6550  Fax: (202) 785-1756

MEMORANDUM

	To:
	Clients and Friends

	From:
	Powers, Pyles, Sutter & Verville, P.C.

	Date:
	August 8, 2007

	Re:
	Final Hospital Inpatient Prospective Payment System ("IPPS") Rule - Federal Fiscal Year (“FFY”) 2008



The following summarizes the final rule adopted by the Centers for Medicare and Medicaid Services (“CMS”) to update the acute-care hospital IPPS for FFY 2008.  The rule will be published in the August 22, 2007 Federal Register.  The electronic version of the rule is available at http://www.cms.hhs.gov/AcuteInpatientPPS/downloads/CMS-1533-FC.pdf.
I.
DRG Severity Adjustments

A.
MS-DRGs
CMS is modifying its methodology to recognize severity of illness and resource use using DRG weights.  It is calling the new classification system the Medicare Severity DRGs or “MS-DRGs.”  CMS is adopting a 1.2% decrease to DRG payments to account for anticipated coding changes due to the new system.  
The MS-DRGs will be implemented over a two-year transition period that coincides with the transition period from charge-based to cost-based weights.  (Under the transition period that CMS established last year, DRGs are two-thirds cost-based and one-third charge-based in FFY 2008).  For FFY 2008, cases will be assigned to an MS-DRG, but 50% of the weight of the MS-DRG is based on Version 24.0 GROUPER (current DRGs) and 50% is based on GROUPER 25.0 (MS-DRGs).  The final blended relative weights are listed in Table 5 of the final rule.  
There will be 745 MS-DRGs, as compared to 538 DRGs under the current system.  CMS anticipates that fewer cases will be paid as outliers under the new system.  The outlier threshold for FFY 2008 is $22,635, a 7.6% reduction from the FFY 2007 threshold.  CMS also anticipates that payments to cardiac specialty hospitals will be reduced by almost 3% due to the new system, which is in addition to reductions due to the change from a charge-based to a cost-based system.

It appears that CMS plans to permanently adopt the MS-DRGs even though a study by the Rand Corporation on this system and alternative DRG systems was only recently completed (available at http://www.rand.urg/pubs/onlinehealth).  There will be an opportunity for the public to comment on the Rand findings; however, CMS stated that, “We do not think it is likely that there will be persuasive public comments suggesting that one of the alternative DRG systems being evaluated by Rand is superior.”  The final rule includes a summary of the Rand Report.  Comments on the Rand findings should be sent to:


Division of Acute Care


Center for Medicaid Management


7500 Security Blvd., C4-08-06


Baltimore, MD  21244


Attn:  Mady Hue

B.
Complication or Comorbidity (“CC”) and Major Complication or Comorbidity (“MCC”) List

CMS made some modifications to the CC and MCC lists, as discussed below.  As a general matter, however, CMS did not include nonspecific codes in the CC or MCC list when more specific codes were available.  In addition, CMS did not assign chronic conditions to the CC or MCC list.  

CMS added the following codes to the CC list:

· 285.1 – Acute post hemorrhagic anemia;
· 403.91 – Hypertensive chronic kidney disease, unspecified, with chronic kidney disease stage V or end stage renal disease;
· 426.53 – Other bilateral bundle branch block;
· 426.54 – Trifascicular block; and
· 451.11 – Phlebitis and thrombophlebitis, femoral vein (deep) (superficial).

CMS removed the following codes from the CC list:

· 402.11 – Hypertensive heart disease, benign, with heart failure; and
· 402.91 – Hypertensive heart disease, unspecified, with heart failure.
CMS added the following codes to the MCC list:

· 282.62 – Other sickle cell disease with crisis;
· 345.2 – Petit mal status;
· 345.71 – Epilepsia partialis continua, with intractable epilepsy; and
· 780.01 – Coma.
CMS finalized its proposal to designate certain diagnoses as MCCs if the patient lives, but as non-CCs when the patient dies.  These diagnoses are:
· 427.41 – Ventricular fibrillation;
· 427.5 – Cardiac arrest;
· 785.51 – Cardiogenic shock;
· 785.59 – Other shock without mention of trauma; and
· 799.1 – Respiratory arrest.
CMS declined to add Congestive Heart Failure – nonspecific (code 428.0) as a CC or MCC.  This is the most widely used secondary diagnosis code and was applied to an average of 2.3 million Medicare fee-for-service cases per year over the past three years.  CMS stated that patients with this condition are at a low severity level and that there are 12 more specific codes available to indicate more severe forms of heart failure.

II.
Standardized Amount Update - Operating Costs
CMS is statutorily required to update the standardized amounts by the full market basket increase, which is 3.3% for FFY 2008.  However, as stated above, CMS is reducing standardized amounts by 1.2% in FFY 2008 to counteract what it calls “increased documentation and coding” due to the adoption of MS-DRGs.  Lastly, if a hospital does not comply with RHQDAPU reporting requirements, its payment update will be reduced by 2.0%.
III.
Standardized Amount Update - Capital Costs
CMS is not adopting its proposal for a zero payment update for urban hospitals and instead is applying a 0.9 percent update to all hospitals.  CMS is, however, eliminating the 3.0% additional payment to hospitals located in large urban areas.  CMS is discontinuing teaching adjustments to capital payments over a three-year period.  For FFY 2008, the teaching adjustment will remain the same; it will be reduced by 50% for FFY 2009 and will be eliminated beginning with FFY 2010.  CMS is accepting comments on its policy regarding capital teaching adjustments for 90 days after publication of the final rule.
IV.
Outlier Threshold 

As stated above, CMS is establishing an outlier threshold for FFY 2008 of $22,635, which is over 7% lower than the FFY 2007 threshold of $24,485.

V.
Hospital-Acquired Complications
CMS is statutorily required to select at least two conditions that are: 1) high cost or high volume; 2) result in the assignment of the case to a DRG that has a higher payment with the presence of a secondary diagnosis; and 3) could reasonably have been prevented through evidence-based guidelines.  For discharges occurring on or after October 1, 2008, hospitals will not receive an additional payment for cases in which one of the selected conditions was absent on admission; i.e., the case will be paid as if there were no secondary diagnosis.  The selected conditions are:
· catheter-associated urinary tract infection;

· pressure ulcers (decubitus ulcers);
· object left in during surgery;
· air embolism;
· blood incompatibility;
· staph bloodstream infection/septicemia;
· vascular catheter-associated infection;

· surgical site infection;

· mediastinitis after coronary artery bypass graft surgery; and

· hospital-acquired injuries (fractures, dislocations, intracranial injury, crushing injury, burn and other unspecified effects of external causes).

CMS is also proposing the following additional conditions for application of the no-payment policy beginning October 1, 2008:

· ventilator associated pneumonia;

· staphylococcus aureus septicemia; and
· deep vein thrombosis/pulmonary embolism.
Finally, CMS identified the following conditions that “signal further analysis” for the future:

· methicillin resistant staphylococcus aureus;

· clostridium difficile-associated disease; and

· wrong surgery (although CMS states that wrong surgery should not be paid for at all and should be addressed through mechanisms other than the  hospital-acquired conditions provisions).

VI.
Devices Replaced Without Cost or With Credit

CMS is adopting  regulations to reduce IPPS payments to hospitals that replace medical devices without cost or with a credit due to a manufacturer recall or applicable warranty.  (CMS adopted a similar rule for outpatient services beginning January 1, 2007.)  This policy applies when the implantation of the device determines the base DRG and the hospital either receives a credit of 50% or more of the cost of the device or receives a replacement.  The DRGs that would be subject to this policy are listed at pages 489-92 of the electronic rule.  Hospitals must report either Condition Codes 49 (Replacement due to malfunction) or Condition Code 50 (Recall) to identify a replacement device for which they receive full or partial credit.  CMS is giving intermediaries the discretion to determine the documentation required to show the cost of the device and the credit received.  For manufacturer replacements, hospitals have the option of either:  1) submitting the claim immediately without Condition Code 49 and a later claim adjustment with Condition Code 49 once a credit determination is made; or 2) holding the claim until a determination is made on the amount of credit.  Intermediaries will subtract the credit or cost of the replacement device from the IPPS payment.  CMS will issue claims processing instructions to intermediaries and hospitals to implement this provision.
VII.
Wage Index
· Extensions/Expiration of Several Wage Index Adjustments
· CMS is extending the application of an imputed rural floor for states in which there is no rural area (New Jersey and Rhode Island) or there are no hospitals located in the rural area (Massachusetts) until September 30, 2008.
· Section 508 one-time wage index reclassifications expire on September 30, 2007.  
· Hospitals that became rural under the most recent revised OMB MSA designations have continued to be treated as urban for wage index purposes, but will receive the rural wage index of the area in which they are located (absent a reclassification) beginning October 1, 2007.
· Occupational Mix

CMS will use the occupational mix survey data from January 1, 2006 to June 30, 2006 to determine the FFY 2008 wage index.  CMS will include contract labor costs for management, A&G, housekeeping and dietary services in the wage index beginning October 1, 2007.  (These costs are reported on Worksheet S-3, Part II on lines 9.03, 22.01, 26.01 and 27.01, respectively.)  Hospitals that do not complete an occupational mix survey are assigned the average occupational mix adjustment for the area in which they are located.  The next occupational mix survey data will be for the period July 1, 2007 to June 30, 2008.
· Rural Floor Budget Neutrality

The wage index for a hospital located in an urban area may not be less than the wage index for hospitals located in rural areas in the state (this provision is known as the “rural floor”).  The rural floor adjustments are required to be budget neutral, and CMS has previously implemented the budget neutrality requirement by adjusting the standardized amounts.  CMS will adjust the wage index to meet the budget neutrality requirement beginning October 1, 2007.

· Lugar Counties

Rural counties treated as urban (known as “Lugar” counties) for FFY 2008 are listed at p. 779-82.

· Out-Migration Adjustment
Hospitals that will receive an out-migration adjustment to their wage index are listed in Table 4J (pages 1362-75).  CMS is basing the out-migration adjustment on post-reclassified wage indexes.

VIII. 
RHQDAPU

Hospitals that do not submit data on the 27 RHQDAPU quality measures (listed on p. 825-26 of the electronic rule), or do not pass the chart audit process, will receive a 2.0% reduction to their standardized amount update.  For FFY 2009, CMS is adding Pneumonia 30-day Mortality as a quality measure and is proposing to add three additional quality measures (see pages 841 and 871 of the electronic rule) effective with the FFY 2008 OPPS implementation if these measures receive endorsement by the National Quality Forum. 
IX.
Indirect and Direct Graduate Medical Education Payments (IME and GME)

· Beginning October 1, 2007, the IME formula multiplier is increased to 1.35 (from 1.32).

· CMS is not adopting its proposal to exclude vacation and sick leave time from the IME and GME counts.  However, CMS stated that it will consider how to do so in a way that is not administratively burdensome for future periods.  Accordingly, until any further changes are adopted, vacation and sick leave time are included in the IME and GME FTE counts, unless it is sick leave time that the resident is required to make up, in which case it is counted during the make-up period.  CMS also discussed its current policy regarding vacation time when a resident is assigned to more than one hospital.  CMS states that the hospital to which the resident is assigned during the vacation leave is the hospital that counts the FTE time.  If the rotation schedule does not clearly state where the resident is assigned during the resident’s vacation, the hospitals that train the resident during the academic year apportion the vacation time based on the amount of time spent training at each hospital during the year.  
· CMS is modifying the regulations to define orientation activities and to expressly include orientation time in the resident count.  Acknowledging that this is a codification of its current policy, CMS states that, “we are adopting as final our proposed policy to continue counting time spent by residents in orientation activities for IME and direct GME in the hospital complex.”  (p. 977).  (This statement is a bit confusing because the Medicare regulations state that resident time in the “hospital complex” is included for direct GME, but resident time for IME is included only if the resident is in an inpatient PPS area or outpatient department of the hospital.)  In addition, effective for cost reporting periods beginning on or after October 1, 2007, orientation activities occurring in a nonhospital site may be included if the hospital meets the regulatory requirements for counting residents in nonhospital settings and patient care is routinely provided there.  

X.
EMTALA in Emergency Areas

CMS is modifying its regulation that states that EMTALA sanctions do not apply during a national emergency if a hospital is located in an emergency area to specify that this provision applies to:  1) an inappropriate transfer of an individual who has not been stabilized; or 2) direction or relocation of an individual to receive medical direction at an alternative location.  The waiver is limited to 72 hours after the implementation of a hospital disaster protocol, except in cases of a pandemic infectious disease (in which case the duration of the waiver is determined in accordance with § 1135 of the Social Security Act).
XI.
Disclosure of Physician Ownership in Hospitals
As a condition of hospital participation, CMS is requiring that physician-owned hospitals give patients written notice at the beginning of the patient’s inpatient stay or outpatient visit that a hospital is physician owned and that the list of physician owners is available upon request.  The hospital stay or outpatient visit begins with the provision of a package of information regarding preadmission testing and registration for a planned hospital inpatient stay or outpatient visit.  CMS defines “physician-owned hospital” as any participating hospital in which a physician or physicians have an ownership or investment interest (other than through publicly traded stock or mutual funds).

XII. Emergency Department Availability
CMS is adding as a condition of participation that a hospital furnish notice at the beginning of a hospital stay or outpatient service if a physician (including an osteopath) is not available at the hospital 24 hours per day, 7 days per week and to describe how the hospital will address a medical emergency when there is no physician present.  

*          *          *          *         *

For additional information, please contact Barbara Straub Williams at (202) 466-6550 or b.straubwilliams@ppsv.com.
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