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MEMORANDUM

TO: Health Care Clients and Friends
FROM: Powers, Pyles, Sutter & Verville, PC
DATE: June 5, 2008

RE: CMS Adopts Changes to PRRB Appeal Procedures

On May 23, 2008, the Centers for Medicare and Medicaid Services (CMS) published a final rule
that substantially changes the procedures for appealing a Medicare cost report determination
included in a notice of program reimbursement (NPR) before the Provider Reimbursement
Review Board (PRRB).' The final rule follows a proposed rule that CMS published on June 25,
2004. Many of these revised requirements will require providers to alter their internal practices
and, in some respects, make the appeal process more difficult for providers. Most provisions of
the final rule will become effective on August 21, 2008.

The following is a brief summary of some of the significant changes included with the new
regulations. The final rule is available on the Internet at
http://edocket.access.gpo.gov/2008/pdf/E8-11227.pdf.

Self-Disallowance Policy and Procedure

The Medicare statute states that a provider may obtain a PRRB hearing if (1) the provider is
“dissatisfied” with its Medicare reimbursement for a cost reporting period; (2) the amount in
controversy is at least $10,000 for an individual hospital (or at least $50,000 for a group appeal);

'73 Fed. Reg. 30190 (May 23, 2008).



and (3) the provider files a timely request for a hearing to the PRRB. The new regulations
specifically address how providers may satisfy the first requirement.

Under the revised rules, a provider has the right to a hearing before the PRRB with regard to
specific items claimed for a cost reporting period if the provider preserves its right to claim
“dissatisfaction” with the amount of Medicare payment for the specific item or items at issue by
either (1) claiming the cost on its cost report; or (2) by filing a cost report under protest by “self-
disallowing” a specific item or items. A provider should “self-disallow” costs for which it seeks
reimbursement, but are (in the provider’s opinion) contrary to Medicare policy and rules. Ifa
matter is omitted from a provider’s cost report, the provider will not be considered to be
“dissatisfied” with a fiscal intermediary’s decision, and the PRRB cannot assert jurisdiction over
that matter.

Under the new rules, when “self-disallowing” a cost, a provider must follow the procedures in
the Provider Reimbursement Manual for claiming an item under protest.” These procedures
require a provider to identify the disputed item and amount for each issue in footnotes to the cost
report settlement worksheet. The reimbursement effect of the self-disallowed item must be
estimated using a “reasonable methodology.” While CMS encourages providers to cite to the
legal authority believed to prevent Medicare payments for the self-disallowed item, providers are
not required to do so.

This provision is effective with cost reporting periods ending on or after December 31, 2008.
CMS stated that it is delaying the effective date of this new requirement so that providers will
have additional time to evaluate whether they wish to include self-disallowed items in their filed
cost reports. Finally, CMS may require the fiscal intermediary to audit the item for which a
provider receives a favorable decision from the PRRB, the CMS Administrator, or a court.

New Limitation on the Addition of Issues to PRRB Appeals

Under the existing regulations, a provider may add issues to a PRRB appeal at any time prior to
the hearing. In perhaps the most significant change in the new rules, however, a provider’s
request to add an issue or issues to its submitted hearing request must be received by the PRRB
within 240 days of the provider’s receipt of the NPR.> This timeframe may not be waived even
if both the provider and intermediary agree to do so.

For appeals that are pending before the PRRB prior to August 21, 2008, which is the effective
date of the final rule, a provider that wants to add an issue or issues to its filed appeal must do so
by the later of either (1) October 20, 2008; or (2) 240 days from the date of receipt of its NPR.

? The self-disallowance procedures can be found at Provider Reimbursement Manual, Part II, Section 115 (CMS
Pub. 15-2).

3 The 240-day time limit was computed by adding a 60-day period that CMS has allowed for adding issues to the
applicable 180-day period for filing the original hearing request.
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Contents of Hearing Requests

The new regulations establish specific requirements for the contents of a provider’s request for a
hearing:

A demonstration that a provider satisfies the jurisdictional requirements for a hearing.

An explanation of the provider’s dissatisfaction for each item in dispute. The appeal
letter must include the reasons that the provider believes Medicare payment is incorrect,
and how and why Medicare payment must be determined differently. If a provider lacks
enough information to determine the full basis for its dissatisfaction, the provider should
note that in its request for a hearing.

A copy of each intermediary or CMS determination at issue in the appeal, and any other
documentary evidence a provider considers necessary to meet the requirements to obtain
a Board hearing.

For a provider under common ownership or control, the name and address of its parent
corporation and a statement that, to the best of its knowledge, no other related provider
has a pending appeal on the same issues for the same fiscal year or that such an appeal
exists, with identifying information.

The PRRB may dismiss a non-compliant hearing request with prejudice or take alternative action
as it deems appropriate.

Scope of the PRRB’s Authority

The Medicare statute states that the Board has the statutory authority to affirm, modify, or
reverse an intermediary’s findings on specific matters regardless of whether the intermediary
considered those matters in making its determination. In the final rule, CMS clarified that the
PRRB may consider or decide a specific matter at issue only if the PRRB has jurisdiction over
the issue and the issue was timely raised in the provider’s hearing request.

Other Regulatory Changes to the PRRB Appeals Process

Good Cause for Extending Filing Deadline: The time limit for submitting a hearing
request can be extended for “good cause” only in cases where a provider can establish
that due to “extraordinary circumstances,” it could not file a hearing request within the
180-day period. Regardless, the request must be submitted within a reasonable length of
time, and in no event more than three years following the date the NPR was issued.

Amount in Controversy: The amount in controversy is determined based only on those
particular adjustments that the provider has challenged within the same cost year.
Additionally, if a provider requests a hearing before an intermediary for an amount that is
subsequently determined to be at least $10,000, the appeal will be transferred to the
PRRB.




Quorum Requirements: Only one PRRB member is required for a quorum at hearing,
and a quorum of at least three PRRB members is required to issue a final PRRB hearing
decision.

Discovery and Subpoenas: The new rules amend the procedures for discovery and for
requesting PRRB subpoenas, including modified time limits.

Failure to Abide by PRRB Rules: If a provider fails to meet a filing or procedural
deadline or another PRRB requirement, the PRRB may dismiss the hearing request. If an
intermediary fails to meet such requirements, the PRRB has the right to issue a decision
based on the written record.

CMS Instructions: If the PRRB reverses or modifies an intermediary’s determination
that was based on policy expressed in a CMS instruction (rather than a regulation or CMS
ruling), the PRRB must explain its decision to not follow the instruction and how it gave
“great weight” to such instruction.

Reopening Procedures: CMS clarified and revised certain matters regarding reopening
procedures. Specifically, the new rules state that a change of a legal interpretation or
policy by CMS in a regulation, CMS ruling, or CMS general instruction is not a basis for
reopening a determination, and that a decision to reopen a determination is not subject to
further administrative or judicial review.

Group Appeals: CMS adopted amended rules for group appeal procedures. Among
other changes, providers may now appeal more than one cost reporting period with
respect to the same issue to meet the $50,000 amount in controversy jurisdictional
requirement, and CMS modified procedures for determining whether a group is fully
formed.

Next Steps For Providers

Prior to October 20, 2008, providers should review all pending appeals to determine
whether there are additional issues that should be added. (Again, for appeals filed before
August 21, 2008, providers may add issues until the later of October 20, 2008 or 240
days from receipt of the NPR.)

Providers should implement an internal appeal review mechanism to ensure prompt and
complete review of potential appeal issues in future intermediary NPR determinations.

Providers should review their cost report filing process to ensure that appeal rights are
preserved by either claiming the cost item or using the protest item procedure.
* sk sk ok

If you have any questions, please call Mary Susan Philp at (202) 872-6735, Barbara Straub
Williams at (202) 872-6733, or the attorney with whom you usually work.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


