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ACCEPTANCE/CANCELLATION
OPERATIONAL ISSUES

« Can web- based process be designed to complete
actual process in 4 days?

— Borrower accepts disclosures on creditor website; accepts the loan and
creditor disburses funds three days later.

« Can self-certification form be part of this creditor
web-based process?

e Compliance risks with borrower self-certification.



ANNUAL PERCENTAGE RATE (“APR”)
AND INTEREST RATES

« Emphasis on prominence of interest rates is a sharp
departure from fundamental TILA approach.

« Will this promote teaser rates?

 (Calls into question continuing validity of rule on
credit advertising as It applies to private education
loans.



APPLICATION /SOLICITATION
DISCLOSURE

» Rates actually offered.

— Rates on creditor web-site, a trap for the unwary?

o Paragraph 38(a)(1(i) states that for disclosures
made on an Internet web site, the rates must be
the actual rates in effect when viewed by the
public.



ASSUMPTIONS

* Proposed rule provides uniform assumptions about
orincipal amount and maximum interest rate for

purposes of disclosures.
e Maximum interest rate of 21% where maximum rate

cannot be determined, I.e., creditor’s state has no
usury caps and there is no maximum rate in loan

documents.

e $10,000 loan amount unless creditor does not offer
loans in that amount, in which case, $5,000 used as

loan amount.




BORROWER SELF-CERTIFICATION

* Who can provide?

« Manner of Collection?

» Can borrower fill in data for self-certification during
on-line session?

o |f creditor already has a private loan certification
from school on its system, can it use data to populate
self-certification form?



CO-BRANDING

e Restrictions on co-branding do not apply if creditor and school
have a preferred lender arrangement.

— If preferred lender arrangement, only restriction is that creditor must make clear that it is
making loan not the school.

— Draft recognizes that where creditor and school have preferred lender arrangement, a
disclosure by creditor that school does not endorse its loans would be incorrect.

» Co-branding restrictions apply to “marketing” which includes
a promissory note.

— If no preferred lender arrangement and creditor merely lists name of the school in the
application section of prom note, must creditor make disclosure under 226.39(b) that
school does not endorse its loans?

* Does preferred lender arrangement exist where school simply
states that lender has made private education loans to students
attending school? DCL on FFEL loans suggests this is not a
preferred lender arrangement.



CONSOLIDATION LOANS

« Draft confirms they are subject to the new disclosure
regime.
* Fed recognizes that certain required disclosures and

the self-certification form are inapplicable to
consolidation loans.



CONSOLIDATION OF DISCLOSURES

« Draft provides for collapsing application and
approval disclosures where application taken over the

phone.

 |f creditor process allows for application and
approval In the same on-line session, and provided
creditor offers borrowers alternative means of
acceptance, can the application and approval
disclosures be combined?



CONSUMMATION

 HEOA literal language does not work; creditor cannot
simultaneously provide disclosure at disbursement
and not disburse funds until 3 days after disclosure
consummation.

* Fed definition resolves HEOA by defining
consummation as after acceptance and at least 3 days
before disbursement.

Wil courts defer to Fed definition of consummation
rather than state law?



COVERED EDUCATIONAL INSTITUTION

e Includes non-accredited institutions.

* Recognizes that self-certification form does not apply
If school Is not accredited.

 Other disclosures inapplicable where school is not
accredited?



CREDITOR

e Seems to include schools that extend credit to
students through institutional loan or deferred
payment plans if they engaged in 25 transactions in
prior calendar year.

« Applicability to entities that market private education
loans.

— Rule uses broad Regulation Z definition of creditor that includes
persons in business of soliciting private education loans.

— But 37(b) definitions state “solicit” does not include general advertising
or inviations to apply for credit.

— Exemption of conduct vs. exemption as to persons?



MULTI-PURPOSE LOANS

« Subject to disclosure rules only if consumer expressly
Indicates on application that loans will be used for
postsecondary education expenses.

» Raises compliance issues for creditors that have large
diversified product sets.

 |nadvertent triggers.
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